
























































































































































































































































































































































































































































In any event, the 18 month is not applicable in 
these matter$. Rather, the operable time period in these cases 
is the 12 month period between completion of MSHA's 110(c) 
investigation in July 1995 and notification··of the proposed 
penalties in July 1996. This 12 month period, notwithstanding 
purported delays caused by the intervening Government shutdown 
and the promulgation of the EAJA amendments, cqnstitutes action 
•within a reasonable time• as contemplated by section lOS(a). 

Moreover, even if the July 1996 notifications of civil 
penalties were untimely, the respondents have failed to 
demonstrate they ·have been prejudiced by the delay. Whether the 
passage of time effects the weight that should be afforded to 
particular testimony is a matter for the trier of fact. The 
Secretary has the burden of proof in these matters. Thus, any 
alleged fading of memories would most probably inure to the 
benefit of the respondents. In any event, memories can be aided 
by statements given during the course of MSHA'e. investigations, 
and by pertinent depositions in related proceedings that have 
already been secured . 

Finally, the respondents have not shown that the mine 
closure, or, the fact that Woods and other potential witnesses 
are no longer employed by LRM, have interfered.with their 
ability to present their cases. · Mine conditions constantly 
change. Thus, the respondents have failed to demonstrate their 
presentation of evidence concerning mine conditions at .the time 
of the accident will be affected by the mine closure. The 
testimony of former employees can be obtained through the 
subpoena process. 

Accordingly, the respondents have failed to establish that 
the Secretary has failed to act within a reasonable time under 
these circumstances. In addition, the have failed 
to show any meaningful prejudice as a result of· the Secretary's 
alleged delay. Consequently, the respondents' December 26, 
1996, Motion to Dismiss IS 

Feldman 
Administrative Law Judge 

1 Although the respondents' dismissal motion has been denied 
and the hearing will proceed, during the course of a February 14, 
1997, conference call I indicated to the parties that the 
respondents were not foreclosed from arguing that these 
proceedings should be dismissed as untimely in their post-hearing 
briefs. · · 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
1730 K STREET, N.\V., 6TH FLOOR 

WASHINGTON, D. C. 20006-3868. 

February 24, 1997 

SECRETARY OF LABOR,. CIVIL PENALTY PROCEEDING 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
Docket No. YORK 96-73-M 
A. C. No. 18-00581-05511 

v. Chase Sand Plant 
RED LAND GENST AR 

INCORPORATED, 
Respondent 

QRPER 

Before: Judge Merlin 

This case is a petition for the assessment of two civil penalties filed by the Secretary oi 
Labor, petitioner, against Redland Genstar Incorporated, respondent, pursuant to Section 105(d) 
of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 815(d). 

The matter arises from a fatal accident. Two employees of the respondent drowned after 
the boat they used to travel between a dredge and the shore capsized and sank. As a result of the 
accident the Secretary issued two citation~ for alleged violations of the Act. 

Citation No. 4440814, dated May 6, 1996, charges a violation of30 C.F.R. § 56.11001, 
for the following condition or practice: 

A fatal accident occurr.ed at this operation on April 17, 
1996, when two of three employees riding in a work boat used to 
travel to and from the dredge drowned when the boat sank in the 
dredge pond. The heavy construction of the boat and subsequent 
modifications made to it by the company created an unsafe means 
of access in that the boat was overloaded with the three men 
aboard. 

The boat measured 19Yt feet by 5 feet and weighed approxi
mately 3800 lbs. empty. It was constructed of 1/4 inch steel plates. 
The mine operator had added several additional steel plates to the 
bottom and sides of the boat to reinforce areas where the original steel 
had either worn or rusted through. The added weight of the steel 
plates made the boat list toward the bow and starboard side. The 
freeboard was not adequate. 
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Section 56.11001 provides as follows: 

Safe means of access shall be provided and maintained to 
all working places. 

Citation No. 4440812, dated May 6, 1996, charges a violation of30 C.F.R. § 56.15020 
for the following condition or practice: 

A fatal accident occurred at this operation on April 17, 
1996, when two of three employees riding in a work boat used to 
travel to and from the dredge drowned when the boat sank in the 
dredge pond. None of the employees were wearing life jackets: 

Section 56.15020 provides as follows: 

Life jackets or belts shall be worn where there is danger from 
falling into water. 

Both citations recite that the violations were significant and substantial, a fatality had 
occurred, and negligence was high. On June 7, 1996, the negligence rating for both violations 
was modified to moderate based upon evidence submitted by respondent. Thereafter, on 
September 12, 1996, the Secretary issued a Notice of Proposed Assessment advising that the 
regular formula for determining penalties had been waived and that the special assessment 
procedure was used to determine the proposed amounts. A penalty of $50,000 was proposed for 
Citation No. 4440814 and'a penalty of$25,000 for Citation No. 4440812. A statement of 
narrative findings accompanied the proposed assessments. · 

Section 110 (i) of the Act, 30 U.S.C. § 820 (i), directs that six factors be taken into 
account by the Secretary in proposing and by the Commission in assessing penalties. The six 
factors are gravity, negligence, history of prior violati9ns, operator's size, good faith abatement, 
and effect of the penalty upon the operator's ability to continue in business. 

The Secretary's regulations regarding the criteria and procedures to be followed in 
proposing civil penalty assessments are set forth in 30 C.F.R. § 100.1 et seq. Section 100.3 
provides that the amount of a civil penalty shall be computed in accordance with the formula set 
forth therein. The formula is based upon the six factors in section 11 O(i). Numerical values or 
points are assigned to the fattors and the total number of points converts to a penalty amount. In 
addition, section 100.5 establishes a special assessment procedure which may be used instead of 
the formula and provides as follows: 

MSHA may elect to waive the regular assessment formula (§100.3) 
or the single assessment provision (§ 1 00.4) if the Agency determines that 
conditions surrounding the violation warrant a special assessment. Al
though an effective penalty can generally be derived by using the regular 
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assessment formula and the single assessment provision, some types of 
violations may be of such a nature or seriousness that it is not possible to 
determine an appropriate penalty under these provisions. Accordingly, the 
following categories will be individually reviewed to determine whether a 
special assessment is appropriate: 

(a) Violations involving fatalities and serious 
injuries. •••••• 

Respondent has filed a motion for partial summary decision and for judgment on the 
pleadings requesting that this matter be remanded to the Secretary for a recalculation of the 
proposed penalties. It is respondent's position that the Secretary has failed to follow the Act and 
regulations in proposing the amounts. Because negligence was found to be moderate, respondent 
argues that the maximum penalty cannot be imposed and that the suggested penalties are not in 
accord with the six criteria. Respondent further argues that the proposed assessment does not 
take account of prior history, size, or good faith abatement. The Secretary opposes remand. 

Both parties agree that I have jurisdiction to consider the question presented. The 
seminal decision of the Commission is Yougbio~ey & Ohio Coal Company, 9 FMSHRC 673 
(Apri11987). In that case the operator argued that since the Secretary had not complied with the 
Part 100 regulations in proposing penalties, the case should be remanded for reconsideration of 
the penalties. The Commission held that since the administrative law judge had held a hearing 
on the merits, no purpose would be served by requiring the Secretary to re-propose the penalties. 
However, the Commission also stated: 

We further conclude, however, that it would not be inappropriate for a 
mine operator prior to a hearing to raise and, if appropriate, be given an 
opportunity to establish that in proposing a penalty the Secretary failed to comply 
with his Part 100 penalty regulations. If the manner of the Secretary's proceed
ing under Part 100 is a legitimate concern to a mine operator, and the Secretary's 
departure froin his regulations can be proven by the operator, then intercession 
by the Commission at an early stage of the litigation could seek to secure 
Secretarial fidelity to his regulations and possible avoidance of full adversarial 
proceedings. However, given that the Secretary need only defend on the ground 
that he did not arbitrarily proceed under a particular provision of his penalty 
regulations, and given the Commission's independent penalty assessment 
authority, the scope of the inquiry into the Secretary's actions at his juncture 
necessarily would be limited. 

Accordingly, it is permissible at this stage to consider respondent's challenge to the 
proposed penalties. In Drummond Coal Company, 16 FMSHRC 661 (May 1992), the 
Commission exercised jurisdiction prior to a hearing and upheld a challenge to a proposed 
penalty on the grounds that adequate notice had not been given with respect to the policy 
under which the proposed penalty was made. However, as Y&Q makes clear, the inquiry is 
very circumscribed and limited to a determination of whether the Secretary acted arbitrarily. 
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As already set forth, section 11 O(i) identifies six factors to be used in arriving at a 
penalty amount. The operator would have me hold as a matter oflaw. that the Secretary 
cannot assess the statutory maximum where negligence is rated moderate. However, this 
argument is not supported by the Act which does not indicate how much weight the 
Secretary should give to any one factor or to all of them in concert. Certainly, the Act does 
not provide that the statutory maximum can be assessed only when negligence or any other 
factors, separately or together, are rated the highest. · 

The same is true of the regulations. Section I 00.5, supra, authorizes the Secretary to 
choose the special assessment procedure in certain specified situations, one of which is 
violations involving a fatality or serious injury. The regulation directs that the special 
assessment take account of the six criteria. However, like the Act, the regulation mandates 
nothing further with respect to the criteria. The Secretary is not precluded from proposing 
maximum penalties where negligence or any other factor is moderate. 

For purposes of granting a remand based upon respondent' s motion, it is not enough 
that a proposed assessment might raise questions. For a remand to be granted, a finding 
must be made that the proposal is improper under all possible circumstances. In view of the 
latitude given the Secretary by the Act and regulations, such a finding cannot be made. To 
do so would be to restrict the Secretary in a manner not contemplated by the Act. When 
referring to the criteria respondent takes the position that in order for the statutory maximum 
to be assessed, findings on all six criteria·musfbe rated at the highest level. However, the 
Act and regulations contain no such limitation. 

Respondent's references to the penalties that could have been assessed under the formula 
are misplaced and I reject respondent's argument that the formula amount is the yardstick by 
which to measure a special assessment. The special assessment procedure was created for those 
situations where the formula would not produce a suitable result. This multiple fatality is one 
of the situations enumerated in the regulations as appropriate for special assessment. It makes 
little sense to compare a special assessment with the amount arrived at under the formula. If the 
formula were a valid basis for comparison, most special assessments would fail and. the valid 
enforcement purposes they are meant to serve would be frustrated. The formula is irrelevant to 
a special assessment. · 

So too, the argument that remand is warranted because the Secretary failed to articulate 
why the regular assessment could not be used, is unfounded. The regulations specify the 
occurrence of a fatality or injury as one of the bases for use of the special assessment procedure. 
Since a double fatality is involved, a special assessment was permissible. Respondent is not 
entitled to the explanation it seeks. 
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Respondent's companion complaint that the Secretary has not explained the reasons 
for the assessment-proposal also is without merit. The last sentence of section 1.1 O(i) 
provides that in proposing penalties under the Act the Secretary may rely upon a summary 
review of the information available to him and shall not be required to make findings of fact 
concerning the six factors. The Act does not contemplate that a justification for a proposed 
assessment be required at this stage of the proceedings. The regulations require only that the 
Secretary's findings in a special assessment be in narrative form. The "Narr~tive Findings for 
a Special Assessment" in this case satisfies that requirement. Respondent first suggests that 
the Secretary provide a full record to justify the proposal and then appears willing to accept a 
minimal explanation. Neither is required. 

Speculation by respondent that the Secretary was motivated by a desire to impose a 
punitive penalty is without- foundation. No decision could be premised upon such theorizing. 

Respondent has requested remand for both penalties. Its arguments however, appear 
directed to the $50,000 penalty. Nothing is specifically offered with respect to the $25,000 
penalty. In any event, under this decision there is no basis to remand either. 

In light of the foregoing, it is ORDERED that the operator's motion is DENIED. 1 

Paul Merlin 
Chief Administrative Law Judge 

Distribution: (Certified Mai~) 

Jacqueline A. Hershey, Esq., Myrna Butkovitz, Esq., Office of the Solicitor, U. S. Department 
of Labor, 3535 Market Street, Room 14480, Philadelphia, PA 19104 

Mark N. Savit, Esq., Adele L. Abrams, Esq., Patton Boggs, L. L. P. , 2550 M Street, N.W., 
Washington, D.C. 20037-1350 

/gl 

A hearing will be scheduled by a separate notice. 
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